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§110.72

and the efforts the requester has made
to obtain the documents. The Sec-
retary may accept such a statement in
place of the required documentation or
disapprove the Request for Benefits due
to insufficient documentation. If insuf-
ficient documentation is submitted in
response to the Secretary’s letter, the
Secretary may disapprove the Request
for Benefits.

§110.72 Sufficient documentation for
eligibility and benefits determina-
tions.

(a) Eligibility determinations. When the
Secretary determines that there is suf-
ficient documentation in the Request
Package to evaluate a requester’s eligi-
bility, she will begin the review to de-
termine whether the requester is eligi-
ble for Program benefits. If the Sec-
retary determines that the requester is
not eligible, the Secretary will inform
the requester (or his or her representa-
tive) in writing of the disapproval, and
the right to reconsideration of the de-
termination, as described in subpart J.

(b) Benefits determinations. If the Sec-
retary determines that the requester is
eligible for benefits, she will, after re-
ceiving adequate documentation from
the requester for a benefits determina-
tion, either calculate the amount and
types of benefits, as described in sub-
part I of this part, or request addi-
tional documentation in order to cal-
culate the benefits that can be paid
(e.g., an Explanation of Benefits from
the requester’s health insurance com-
pany, if none was submitted). As pro-
vided in subpart J, requesters have the
right to reconsideration of the Sec-
retary’s determination of the category
and amount of benefits payable under
the Program.

(c) Additional documentation required.
At any time after a Request Form has
been filed, the Secretary may ask a re-
quester to supplement or amend the
Request Package by providing addi-
tional information or documentation.

§110.73 Approval of benefits.

When the Secretary has determined
that benefits will be paid to a requester
and has calculated the type and
amount of such benefits, she will so no-
tify the requester (or his or her rep-
resentative) in writing. The Secretary
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will make payments in accordance
with §110.83. Once all benefits have
been paid, the Request Package can no
longer be amended (except for survivor
benefits). The payment determination
will constitute final agency action
with regard to the particular counter-
measure injury that is the subject of
the Request for Benefits and payment
(i.e., the Request for Benefits is closed
with regard to the injury that is the
basis of the payment of benefits).

§110.74 Disapproval of benefits.

(a) If the Secretary determines that a
requester is not eligible for payments
under the Program, the Secretary will
disapprove the Request for Benefits
and provide the requester, or his or her
representative, with written notice of
the basis for the disapproval, and the
right to reconsideration of the deter-
mination, as provided in §110.90.

(b) The Secretary may disapprove a
Request for Benefits even before the re-
quester has submitted all the required
documentation (e.g., the Secretary may
determine that a requester did not
meet the filing deadline, or that a cov-
ered countermeasure was not used or
administered).

(c) The Secretary may re-open a dis-
approved Request for Benefits on her
own accord should medical or scientific
evidence later become available to jus-
tify a re-determination of the dis-
approval of eligibility or payments. In
extraordinary circumstances, to be de-
termined at the Secretary’s discretion,
she may re-open a disapproved Request
for Benefits even after the requester
has exercised the right to reconsider-
ation and the disapproval determina-
tion has been upheld in accordance
with the procedures set out in §110.90.

Subpart I—Calculation and
Payment of Benefits

§110.80 Calculation of medical bene-
fits.

In calculating medical benefits, the
Secretary will take into consideration
all reasonable costs for reasonable and
necessary medical items and services
to diagnose or treat a countermeasure
recipient’s covered injury, or to diag-
nose, treat, or prevent its health com-
plications, as described in §110.31. The
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Secretary will consider and may rely
upon benefits documentation sub-
mitted by the requester (e.g., bills, Ex-
planation of Benefits, and cost-related
documentation to support the expenses
relating to the covered injury or its
health complications), as required by
§110.60. The Secretary will make such
payments only to the extent that such
costs were not, and will not be, paid by
any third-party payer and only if no
third-party payer had or has an obliga-
tion to pay for or provide such services
or items to the requester, except as
provided in §§110.83(c) and 110.84. There
are no caps on the benefits for reason-
able and necessary medical expenses
that may be provided under the Pro-
gram.

§110.81 Calculation of benefits for lost
employment income.

(a) Primary calculation. Benefits under
this section may be paid for days of
work lost as a result of a covered in-
jury or its health complications if the
injured countermeasure recipient lost
employment income for the lost work
days as reasonable based on the degree
of injury or disability. As stated in
§110.32(c), days for which an individual
used paid leave will be considered days
of work for which employment income
was received and, therefore, would not
qualify for lost employment income
benefits. However, if the injured coun-
termeasure recipient reimburses the
employer for the paid leave taken and
the employer restores the leave that
was used, the individual may be eligi-
ble for lost employment income bene-
fits for those days;

(1) The Secretary will calculate the
rate of benefits to be paid for the lost
work days based on the injured coun-
termeasure recipient’s gross employ-
ment income, which includes income
from self-employment, at the time he
or she sustained the covered injury.
The Secretary may not, except with re-
spect to injured individuals who are
minors, consider projected future earn-
ings in this calculation.

(i) For an injured countermeasure re-
cipient with no dependents at the time
the covered injury was sustained, the
benefits are 6625 percent of the individ-
ual’s gross employment income at the
time of injury.
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(ii) For an injured countermeasure
recipient with one or more dependents
at the time the covered injury was sus-
tained, the benefits are 75 percent of
the individual’s gross employment in-
come at the time of injury; and

(iii) In the case of an injured counter-
measure recipient who is a minor, the
Secretary may consider the provisions
of 5 U.S.C. 8113 (authorizing the FECA
Program), and any implementing regu-
lations, in determining the amount of
payments under this section and the
circumstances under which such pay-
ments are reasonable and necessary.

(b) Adjustment for inflation. Benefits
for lost employment income paid under
the Program that represent future lost
employment income will be adjusted
annually to account for inflation.

(c) Limitations on benefits paid. The
Secretary will reduce the benefits cal-
culated under paragraphs (a) and (b) of
this section according to the limita-
tions described in this paragraph (c):

(1) Number of lost work days. An in-
jured countermeasure recipient will be
compensated for ten or more days of
work lost if he or she lost employment
income for those days as a result of the
covered injury (or its health complica-
tions). If the number of days of lost
employment income due to the covered
injury (or its health complications) is
fewer than ten, the Secretary will re-
duce the number of lost work days by
five days. If the injured counter-
measure recipient lost employment in-
come for a period of five days or fewer,
no benefits for lost employment in-
come will be paid. Lost work days do
not need to be consecutive. Partial
days of lost employment income may
be aggregated to calculate the total
number of lost work days. The Sec-
retary has the discretion to consider
the reasonableness of the number of
work days (or partial work days) lost
as a result of a covered injury or its
health complications in this calcula-
tion, and to consider alternative work
schedules in determining the number of
work days lost.

(2) Annual limitation. The maximum
amount that an injured counter-
measure recipient may receive in any
one year in benefits for lost employ-
ment income under this Program is
$50,000.
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